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Agricultural Marketing Service, USDA § 900.4 

heretofore been delegated, or to whom 
authority may hereafter be delegated, 
to act for the Secretary. 

(d) The term judge means any admin-
istrative law judge appointed pursuant 
to 5 U.S.C. 3105, and assigned to con-
duct the proceeding. 

(e) The term Administrator means the 
Administrator of the Agricultural Mar-
keting Service or any officer or em-
ployee of the Department to whom au-
thority has been delegated or may 
hereafter be delegated to act for the 
Administrator. 

(f) [Reserved] 
(g) The term FEDERAL REGISTER 

means the publication provided for by 
the act of July 26, 1935 (49 Stat. 500), 
and acts supplementary thereto and 
amendatory thereof. 

(h) The term hearing means that part 
of the proceeding which involves the 
submission of evidence. 

(i) The term marketing agreement 
means any marketing agreement or 
any amendment thereto which may be 
entered into pursuant to section 8b of 
the act. 

(j) The term marketing order means 
any order or any amendment thereto 
which may be issued pursuant to sec-
tion 8c of the act, and after notice and 
hearing as required by said section. 

(k) The term proceeding means a pro-
ceeding upon the basis of which a mar-
keting agreement may be entered into 
or a marketing order may be issued. 

(l) The term hearing clerk means the 
hearing clerk, United States Depart-
ment of Agriculture, Washington, DC. 

[25 FR 5907, June 28, 1960, as amended at 26 
FR 7796, Aug. 22, 1961; 28 FR 579, Jan. 23, 1963; 
37 FR 8059, Apr. 25, 1972; 38 FR 29798, Oct. 29, 
1973; 67 FR 10829, Mar. 11, 2002] 

§ 900.3 Proposals. 
(a) A marketing agreement or a mar-

keting order may be proposed by the 
Secretary or by any other person. If 
any person other than the Secretary 
proposes a marketing agreement or 
marketing order, he shall file with the 
Administrator a written application, 
together with at least four copies of 
the proposal, requesting the Secretary 
to hold a hearing upon the proposal. 
Upon receipt of such proposal, the Ad-
ministrator shall cause such investiga-
tion to be made and such consideration 

thereof to be given as, in his opinion, 
are warranted. If the investigation and 
consideration lead the Administrator 
to conclude that the proposed mar-
keting agreement or marketing order 
will not tend to effectuate the declared 
policy of the act, or that for other 
proper reasons a hearing should not be 
held on the proposal, he shall deny the 
application, and promptly notify the 
applicant of such denial, which notice 
shall be accompanied by a brief state-
ment of the grounds for the denial. 

(b) If the investigation and consider-
ation lead the Administrator to con-
clude that the proposed marketing 
agreement or marketing order will 
tend to effectuate the declared policy 
of the act, or if the Secretary desires to 
propose a marketing agreement or 
marketing order, he shall sign and 
cause to be served a notice of hearing, 
as provided in this subpart. 

§ 900.4 Institution of proceeding. 
(a) Filing and contents of the notice of 

hearing. The proceeding shall be insti-
tuted by filing the notice of hearing 
with the hearing clerk. The notice of 
hearing shall contain a reference to the 
authority under which the marketing 
agreement or marketing order is pro-
posed; shall define the scope of the 
hearing as specifically as may be prac-
ticable; shall contain either the terms 
or substance of the proposed marketing 
agreement or marketing order or a de-
scription of the subjects and issues in-
volved and shall state the industry, 
area, and class of persons to be regu-
lated, the time and place of such hear-
ing, and the place where copies of such 
proposed marketing agreement or mar-
keting order may be obtained or exam-
ined. The time of the hearing shall not 
be less than 15 days after the date of 
publication of the notice in the FED-
ERAL REGISTER, as provided in this sub-
part, unless the Administrator shall 
determine that an emergency exists 
which requires a shorter period of no-
tice, in which case the period of notice 
shall be that which the Administrator 
may determine to be reasonable in the 
circumstances: Provided, That, in the 
case of hearings on amendments to 
marketing agreements or marketing 
orders, the time of the hearing may be 
less than 15 days but shall not be less 
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than 3 days after the date of publica-
tion of the notice in the FEDERAL REG-
ISTER. 

(b) Giving notice of hearing and supple-
mental publicity. (1) The Administrator 
shall give or cause to be given notice of 
hearing in the following manner: 

(i) By publication of the notice of 
hearing in the FEDERAL REGISTER; 

(ii) By mailing a true copy of the no-
tice of hearing to each of the persons 
known to the Administrator, to be in-
terested therein; 

(iii) By issuing a press release con-
taining the complete text or a sum-
mary of the contents of the notice of 
hearing and making the same available 
to such newspapers in the area pro-
posed to be subjected to regulation as 
reasonably will tend to bring the 
ntoice to the attention of the persons 
interested therein; 

(iv) By forwarding copies of the no-
tice of hearing addressed to the gov-
ernors of such of the several States of 
the United States and to executive 
heads of such of the Territories and 
possessions of the United States as the 
Administrator, having due regard for 
the subject matter of the proposal and 
the public interest, shall determine, 
should be notified. 

(2) Legal notice of the hearing shall 
be deemed to be given if notice is given 
in the manner provided by paragraph 
(b)(1)(i) of this section; and failure to 
give notice in the manner provided in 
paragraph (b)(1)(ii), (iii), and (iv) of 
this section shall not affect the legal-
ity of the notice. 

(c) Record of notice and supplemental 
publicity. There shall be filed with the 
hearing clerk or submitted to the judge 
at the hearing an affidavit or certifi-
cate of the person giving the notice 
provided in paragraph (b)(1) (iii) and 
(iv) of this section. In regard to the 
provisions relating to mailing in para-
graph (b)(1)(ii) of this section, a deter-
mination by the Administrator that 
such provisions have been complied 
with shall be filed with the hearing 
clerk or submitted to the judge at the 
hearing. In the alternative, if notice is 
not given in the manner provided in 
paragraph (b)(1)(ii), (iii), and (iv) of 
this section there shall be filed with 
the hearing clerk or submitted to the 
judge at the hearing a determination 

by the Administrator that such notice 
is impracticable, unnecessary, or con-
trary to the public interest with a brief 
statement of the reasons for such de-
termination. Determinations by the 
Administrator as herein provided shall 
be final. 

§ 900.5 Docket number. 

Each proceeding, immediately fol-
lowing its institution, shall be assigned 
a docket number by the hearing clerk 
and thereafter the proceeding may be 
referred to by such number. 

§ 900.6 Judges. 

(a) Assignment. No judge who has any 
pecuniary interest in the outcome of a 
proceeding shall serve as judge in such 
proceeding. 

(b) Powers of judges. Subject to review 
by the Secretary, as provided elsewhere 
in this subpart, the judge, in any pro-
ceeding, shall have power to: 

(1) Rule upon motions and requests; 
(2) Change the time and place of 

hearing, and adjourn the hearing from 
time to time or from place to place; 

(3) Administer oaths and affirmations 
and take affidavits; 

(4) Examine and cross-examine wit-
nesses and receive evidence; 

(5) Admit or exclude evidence; 
(6) Hear oral argument on facts or 

law; 
(7) Do all acts and take all measures 

necessary for the maintenance of order 
at the hearing and the efficient con-
duct of the proceeding. 

(c) Who may act in absence of judge. In 
case of the absence of the judge or his 
inability to act, the powers and duties 
to be performed by him under this part 
in connection with a proceeding may, 
without abatement of the proceeding 
unless otherwise ordered by the Sec-
retary, be assigned to any other judge. 

(d) Disqualification of judge. The judge 
may at any time withdraw as judge in 
a proceeding if he deems himself to be 
disqualified. Upon the filing by an in-
terested person in good faith of a time-
ly and sufficient affidavit of personal 
bias or disqualification of a judge, the 
Secretary shall determine the matter 
as a part of the record and decision in 
the proceeding, after making such in-
vestigation or holding such hearings, 
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